Editor's Note: appeal filed, dv. No. 98-311 (ED KY, London Dv.) 1998.

APPOO HELS INC
V.
O-H CGE F SIRFACE M N NG RECLAVATI OGN AND ENFCRCEMVENT
| BLA 98-62 Deci ded Miy 28, 1998

Appeal froma Decision of Admnistrative Law Judge David L. Torbett
sustaining Notice of Molation No. 94-081-416-003 and Cessation Q der
No. 94-081- 416- 002.

Afirned.

1. Surface Mning Gntrol and Recl anati on Act of 1977:
Backfilling and G adi ng Requi renents: H ghwal |
Himnation

An NOV and QO i ssued by CBMin the exercise of Federal
oversight authority were properly affirned based on
findings that settlenment of backfill inside the pernmt
area of a Kentucky surface coal mining operation
resulted in highwal | s, scarps, and fissures in
violation of Sate lawand contrary to SMIRA

section 515.

APPEARANCES  Janes R (ol den, Esq. Mddl esboro, Kentucky, for

Appol o Fuel' s, Inc.; John Austin, Esq., Ofice of the FHeld Solicitor,
US Departnent of the Interior, Knoxville, Tennessee, for the dfice
of Surface Mning Recl anati on and Enf or cenent .

(PN ON BY ADM N STRATI VE JUDEE ARNESS

Appol o Fuel's, Inc. (Appol 0) has appeal ed froman Gt ober 29, 1997,
Deci sion of Administrative Law Judge David L. Torbett that sustai ned
i ssuance of Notice of Molation (NO/) No. 94-081-416-003 and Gessation
Qder (A No. 94-081-416-002, as anended, to Appolo by the Gfice of
Surface Mning Recl anation and Enforcenent (C8V). The NOV/ al | egi ng t hat
Appolo failed to return Permt No. 407-0066 to approxi mate original contour
(A and elimnate all highwalls, as required by Sate and Federal
regul ati ons inpl enenting section 515 of the Surface Mning Gontrol and
Recl amation Act of 1977 (SMRA), was issued on Septenber 1, 1994; the QQ
i ssued on Gctober 1, 1994, required Appol o to backfill and grade the pernmt
to elimnate exposed highwal Is. As |ater anended, the NOV requires
submission wthin 30 days of "a plan for the stabilization of the areas of
instability
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where scarps and pressure bul ges have devel oped in the backfill.” Any plan
proposed nust include "elimnation of all exposed highwall with a resulting
backfill whose |long-termstatic factor of safety is at least 1.3." Appol o
sought tenporary relief fromthe QO and a hearing, follow ng which the

Deci si on now before us was i ssued sustai ning the anended NO/V and GO A
tinely appeal was taken fromJudge Torbett's Decision sustai ning the NO/
and GQ we affirmhis Decision.

Testinony given at the hearing before Judge Torbett held on April 25,
1995, established that highwal Is up to 15 feet in height, scarps, and
fissures remai ned on the Appol o permit after reclanmation of the site.
(SIRat 42; Tr. at 41-60, 91-97, 99-103, 250); Adopted H nding LL, Judge
Torbett's Decision. "Scarps" were defined variously by wtnesses at the
hearing, but it was agreed the termdescribes abrupt changes in sl ope.

See, e.g., Tr. 240. Wtnesses for CBMand Appol o di sagreed about how t hose
features shoul d be characterized, CG8Ms enpl oyees choosi hg to descri be them
as indicators of long terminstability inthe fill when watered (Tr. 81,
92-94, 147), while Appol o wtnesses saw themas artifacts of stress induced
by settling of the fill; the latter viewwas supported by reference to the
fact that there had as yet been no landslides in the filled areas.

(Tr. 201-202, 219, 241, 276.)

Appol o rai ses a principal contention on appeal that CBMissued the NOV
in error because highwal s left on the permt were properly reclai ned but
reappeared after the covering fill settled. Pursuing this theory it is
alleged that there is no regulatory requirenent that the permt be
nai ntai ned free of highwalls, once they are all elimnated. Recognizing
that this argunent runs counter to the holding in Rver Processing, Inc. v.
CBM 76 | BLA 129 (1983), Appol o urges the cited case was decided in error
and shoul d be overruled. 1In a nunber of subsidiary arguments, it is sad
that GVl acked authority to issue the NOV, that C8Ms issuance of the
NOVis barred by the doctrine of res judicata, and that evidence at
hearing concerning stability of the backfill indicates the NO/ shoul d not
have been issued by CBM because SMIRA only requires conpaction of fill
toinsure stability, and does not require conpaction "to reduce settl enent
of backfill nmaterial.” (SORat 36.) Hnaly, it is suggested that Judge
Torbett's opi nion nay have been coerced, inasnuch as, at the concl usi on of
the hearing before him he "indicated he agreed wth Appol 0's position" and
was then "reassigned, and stripped of his law clerk staff," whereupon he
issued a Decision that "sinply cited GBMs brief.”" (SRat 2.)

Judge Torbett's Decision does, as Appol o says, find for 8V by
adopting attached CBMbri efs, which include proposed findi ngs and
conclusions, "as the final opinion." (Decision at 2.) It is, nonetheless,
clear that Judge Torbett rejected Appol 0's argunents in so doing, and
adopt ed the findings proposed by C8Mconcerni ng the contested NOV and QQ
There is nothing in this nethod of decisionnaking, of itself, that
indicates bias or error.

A di scussi on between counsel and the Judge fol |l ow ng conpl etion of
testinony consi dered whether settlenent of fill after reclamation can
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violate SMIRA' s prohibition against highwalIs. It is apparently this
exchange that Appol o considers to be his statenent of agreenent wth the
Appol 0 position. The reported di scussion includes the observation by Judge
Torbett concerni ng whet her highwal | elimnation nust be pernmanent, "that's
the issue | want you to brief because that's the issue that's going to have
to be resolved. Regardless of how! decide this case, | feel likeit wll
be resolved.” (Tr. at 300.) Qher statenents concerning his probabl e
future ruling are simlarly inconcl usi ve about his intended result,
including his recollection that this case is the first of its kind that he
has tried (Tr. at 299), and a cooment that he nay "differ" wth both
counsel but wll apply applicable Sate and Federal regul ations to reach a
decision. (Tr. at 301-302.) Neither the nature of the Decision issued by
Judge Torbett nor his cooments at the cl ose of the evidence indicate that
he was inproperly notivated by considerations of a personal nature when he
ruled as he did, and the suggestion there was inproper conduct on the part
of the fact finder nust be rejected as unsupported in the record.

[1] Wiile this case may have been one of first inpression for
Judge Torbett, it is not wthout precedent in the Departnent, as Appol o
acknow edges. The question whether a permttee has satisfied reclamation
obligations under SMIRA by tenporarily covering a highwal | was directly
answered in Rver Processing, Inc. v. G8V 76 IBLA 129, 141 (1983), when
t he Board refused to accept the very argunent now advanced by Appol o,
stating "[while we do not reject the conpany's assertion that it covered
the highwal | during its reclanation operations, we do reject its argunent
that by tenporarily covering the highwall it has conpl etely satisfied its
obligation 'to elimnate all highwalls.'" O the record before us, this
case cannot be distingui shed fromR ver Processing; Appolo is correct in
asserting that, if this appeal is to succeed, then R ver Processi hg nust be
overruled. V& decline to do so, however, and instead affirm Judge
Torbett' s Deci sion.

Appol o0 suggests the R ver Processing opinion rests on fauI ty
engi neering data and an incorrect interpretation of [SMRA." (SRat 35.)
It is saidthat the "error of the Rver Processing case is inits
assunption that settling of backfilled naterials is equival ent to
“instability.'" (SORat 36.) Arguing that SMRA requires only so much
conpaction of filled areas as is needed to insure stability, Appol o
concl udes that, inasnmuch as SMIRA does not require conpaction to prevent
highwal I's, there is no requirenent to maintain recl ai ned areas free of
highwal I's resulting fromsettling backfill.

This argument was first advanced at the hearing by Appol 0's chi ef
engi neer, who testified that the areas where hi ghwal | s had energed after
recl amati on were nonet hel ess properly reclai ned because, while there had
been settling of fill nmaterial, the fill was not unstable. (Tr. 286-89.)
According to Appol 0's engineer, stability of the fill was shown by the fact
that, while it had settled, none of the backfilled areas exhi bited
structural deformation indicating the fill was likely to slide. (Tr. 279-
83.)
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He reasoned that because Appol o had conplied wth the recl amation
regul ations by elimnating the highwal I's, "[w e have conplied wth our
permt, and shoul d not be punished for * * * what's not in the

regul ations." (Tr. 289.)

Nothing in the Sate or Federal regul ations supports this argunent;

both authorities require conplete elimnation of highwalls. See 30 CF. R
§ 816.102; 405 KA R § 16:190. These rules govern backfilling and
gradi ng and require conplete elimnation of all highwalls by those neans.
In so doing, they inpl enent SMORA section 515(b)(3), 30 US C § 1265(b)(3)
(1994), which requires elimnation of "all highwalls.” The highwal Is at

i ssue were discovered after reclanati on of the site during inspections
conducted before the sites were finally rel eased from perfornmance bonds
insuring conpl etion of required reclanation. ontrary to the suggestion
nade by Appol o, no | oophol e exists inthe lawthat will allow an operator
to escape conpliance wth the requirenent inposed by Sate and Federal
regul ati ons that highwal s be pernanently elimnated. Judge Torbett
correctly sustained the NOV and GQ based on his adopted H ndi ngs B t hrough
Fand G3 that Appolo had failed to restore the permt to ACC by renoving
all highwalls. See Rver Processing, supra, and authorities cited therein.
Rej ection of this principal argunent on appeal does not entirely decide
this appeal ; the additional objections to Judge Torbett's ruling have

been of ten consi dered in past opi ni ons, however, and do not nerit extended
di scussi on.

As defined by statute and regul ation, AQC neans restoration of "the
general surface configuration of the land prior to mining [that] bl ends
into and conplinents the drai nage pattern of the surrounding terrain, wth
al highwalls * * * elimnated.” 30 CFR § 701.5, inplenenting 30 US C
§ 1265(b) (3) (1994). Appol o now argues that CBMwas prevented fromi ssui ng
an NOV to Appol o by state administrative proceedi ngs that ended in 1991
wth a finding that Appolo was not required, as a matter of fairness, to
elimnate highwal |s and return the permtted area to AQC where surface
conditions were the result of backfill settlenent occurring after highwalls
had been elimnated. By ruling as he did, however, the Sate' s hearing
officer failed to enforce the state rule requiring highwal | elimnation.

He also failed to nake a finding that there was no renai ning viol ation of
the law as he was required to do if his decision were to be dispositive of
the highwal | issue. Because his ruling failed to deal wth the question
rai sed by the exi stence of alleged violations on the Appol o permt, but
sinply excused their admtted presence on the permt, the ruling does not
provi de good cause to explain the Sate's failure to cite the violation
and cannot operate as a bar to the present enforcenent action by (&M WE
Garter, 116 IBLA 262, 267 (1990). (ontrary to an underlying assunption in
this argurrent, CBM has aut hori ty, in an oversight capacity in such cases as
this, to issue an NOV in Kentucky, notwthstanding that prinary regul atory
jurisdiction rests wth the Sate, in order to insure that SMRA standards
are properly enforced. Annaco, Inc. v. Houdel, 675 F. Supp. 1052, 1056
(ED Ky 1987).
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Further, if the doctrine of res judicata were to be applied in this
case, as Appol o contends, there nust be evidence to support a finding of
privity between CBMand the state regul atory agency in the permtting
and admnistrative process at the state level. See Ainaco, Inc., supra,
at 1059. Nb such evidence is present here, and this argunent is rejected.

Freenont Goal G. v. GBM 130 IBLA 41, 43 (1994). Principles of res
judicata do not apply to CBMs enforcement of SVORA in cases such as thi S,
where a SMRA viol ation remai ns unresol ved by state admini strative action.

Se RCT. Engineering, Inc. v. G8M 121 IBLA 142, 149 (1991). Judge
Tor bet t correctly found, therefore, in his adopted Fnding A that CaV
properly exercised Federal oversi ght authority pursuant to 30 US C
§ 1271(a)(1) and 30 CF. R 8§ 843.12 when the NO/ and GO were issued to
Appol 0, because an all eged violation of SMIRA renai ned to be resol ved
followng Sate action.

The argunent by Appol o that backfill instability was not proven by
CBM (and that the NOV shoul d therefore be di smssed) overl ooks evi dence
provi ded by both CBViand Appol o that scarps and fissures are present in
backfill on the permt. Testinony at the hearing established that because
such features invite erosion danage by permtting water to enter the fill,
their existence indicates an instability inthe fill. See Tr. 81, 92-94,
147, 294. The statutory definition of AQC requires that reclanation
restore the mned area to blend into and conpl enent the drai nage pattern,
wth all such depressions elimnated. 30 US C § 1265(b)(3) (1994).
Appol o did not produce evidence to expl ai n how depressi ons forned by the
scarps and fissures that were admtted y found on backfill in the permt
area can blend into and conpl enent the surrounding terrain. It was
i ncunbent on Appol o to make such a showng if this argunent were to
prevail. See 30 CF.R 8§ 701.5; 405 KA R 8§ 16:050 § 4. Because no proof
on the issue was offered, this argunent too nust be rej ected.

Argunent s advanced by Appol o concerning rul es applicable to interim
surface mning permts can have no rel evance to this case, which did not
i nvol ve such a permt. And while Appolo alleges CBMacted inproperly in
rejecting a Sate response to a notice fromCMof possible viol ations on
the Appol o permt (10-day notice), including highwal Is and scarps |eft on
the Appol o permt, a permttee-operator |acks standing to chall enge the
conduct of this exchange between the Federal and Sate regul atory
authorities. See 44 Fed. Reg. 14902, 15305 (Mar. 13, 1979); 53 Fed. Reg.
26728, 26742 (July 14, 1988); Harlan Qunberland Goal Go. v. BV} 123 IBLA
129, 134 (1992). Argunents addressed to all eged deficiencies in the 10-day
not i ces given by GBMto the Sate nust therefore be rejected as well.
Fnally, a suggestion that the State regulatory authority may adopt
backfill policies allowng tol erance of small amounts of settlenent is
msplaced in this case where backfill settlenent exposed 15-foot highwal | s,
a variance exceedi ng the mninal allowances described by Appol o.

In order to grant the relief sought by Appolo in this appeal, we
shoul d need to overrul e nore cases than R ver Processing: The opinions in
WE Carter, Feenont Gbal ., RCT. Engineering, and Harl an Qunber| and
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Qoal @., supra, would also be called into question were we to take
favorabl e action on Appol 0's appeal , given the circunstances shown to exi st
on the Appol o permit. V& therefore find that Appol o has failed to show
error in the Decision here under review and af fi rmJudge Torbett's

Deci sion, which is consistent wth our prior opinions. Any argunents

rai sed by the parties not specifically addressed in this opinion have been
consi dered and rej ect ed.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Franklin D Arness
Admini strative Judge

| concur:

Gil M Fazier
Admini strative Judge
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